DOCKET FILE COPY ORIGINAL

September 4, 2002

Memorandum of Ex Parte Communication

Ms. Marlene H. Dortch
Secretary R
Federal Communications Commission ECE'VED
445 12" Street, S.W.
Washington, D.C. 20554 SEP -4 2002

FEDERAL COMMUNICATIONS

OFFICE OF THE sscas(r;ga:fmm

Dear Ms. Dortch

Re: In the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, CC Docket No. 01-338;

Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98; and

Deployment of Wireline Services Offering Advanced
Telecommunications Capability, CC Docket No. 98-147.

In April 2002, BellSouth, SBC, Qwest and Verizon submitted the UNE Fact Report 2002
(“the Fact Report™), a detailed examination of the state of competition in the local
exchange marketplace. In their reply comments, NewSouth Communications seeks to
impugn just one of the literally thousands of facts in the Fact Report in a misguided
attempt to establish that “the veracity of the report is highly questionable.”! But even
with respect to the single fact about which NewSouth complains, it is wrong,

NewSouth claims that the Fact Report “erroneously identifies NewSouth as a source of

alternative fiber available for transport or local loop purposes” “in 14 MSAs.™
NewSouth mischaracterizes the information contained in the Fact Report.

' See Reply Comments of NewSouth Communications (“New South Reply™), filed July 17, 2002, pages
44-45 and the affidavit of John Fury at paragraph 21

* NewSouth Reply at 45 (citing Appendix K of the UNE Fact Report 2002) ' ,,, Z
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Appendix K of the Fact Report lists NewSouth with voice or data networks in 32 of the
top 150 MSAs. The underlying source used in the Report — New Paradigm Resources
Group’s CLEC Report 2002, 13" edition — confirms that New South has voice or data
networks in each of the MSAs cited in the Fact Report. Based on the New Paradigm
report, Appendix K states that NewSouth had either “operational” or “on-net” networks
in those areas, which “appear to involve the use of a CLEC’s own facilities” — though,
not necessarily, its own fiber.> The Fact Report made clear that “[t]hese totals may
include some networks or parts of networks that CLECs operate with facilities leased
from a third party, including an ILEC.”*

While NewSouth claims that it does not “own fiber facilities” in “any market,” its website
confirms that it operates an “extensive Jeased fiber network. % According to its own
press release, a copy of which is attached, NewSouth leases much of its ﬁber from
DukeNet Communications, the telecommunications unit of Duke Energy.® This is
entirely consistent with the Fact Report’s characterization of NewSouth’s network.
Moreover, as the Fact Report stated, this goes to show that CLECs are able to satisty their
needs for fiber from third-party suppliers.

[n sum, NewSouth’s attacks on the accuracy of the Fact Report are unfounded. Their
comments mischaracterize the information in the Fact Report and as a result cannot be
relied upon by the Commission.

We are submitting the original and one copy of this Memorandum to the Secretary in
accordance with Section 1.1206 of the Commission’s rules. Please include a copy of this
submission in the record of the above-listed proceedings. If you have any questions,
please contact one of the individuals below.

* UNE Fact Report 2002 at K-1.The New Paradigm CLEC Report 2002 describes NewSouth
Communications as a switched-based provider that “is leasing high-bandwidth digital transmission
facilities based on DSL and other technologies from ILECs, CLECs and CAPs to connect its switching
platforms to customer premises.” New Paradigm, CLEC Report 2002 (15th ed), at Ch. 6, New South
Communications Corp. at 4.
" The UNE Fact Report 2002 at II-7 n. 34.
* NewSouth Communications, Qur SmartBuild Strategy,
htlp /fwww.newsouth.com/technology/network/strategy.asp (emphasis added).

® NewSouth Communications Press Release, NewSouth Communications Teams with DukeNet
Communications for Fiber Optic Network Services (Apr. 26, 2000),
http://www.newsouth.com/news/press_releases/a303.asp.




Sincerely,

WA 2,

Whit Jordan John W. Kure
BellSouth Qwest
Vice President — Federal Regulatory Executive Director — Federal Policy & Law
(202) 463-4114 (303) 672-2821
Jay Bennett W. Scott Randolph
SBC Verizon
Executive Director — Federal Regulatory ~ Director — Federal Regulatory
(202) 326-8889 (202) 515-2530
Attachment
cc: J. Miller
T. Navin

R. Tanner
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NewSouth Communications Teams with DukeNet
Communications for Fiber Optic Network Services

Greenville, SC, April 26, 2000- NewSouth Communications Corp., a
switch-based broadband Integrated Communications Provider (ICP),
announced teday that it has teamed with DukeNet Communications, the
telecommunications unit of Duke Energy (NYSE: DUK), to expand its fiber
optic reach throughout the South.

Under the agreement, DukeNet will serve as a primary fiber provider to
NewSouth Communications. The company will utilize DukeNet's 7,800-
mile interconnected fiber optic cable network in the Southeast, which is
centered in the Carolinas and has interconnecting networks extending
from Washington, D.C. to Texas. The agreement allows for long -haul
capacity to expedite NewSouth' s expansion and connection to customers.

"NewSouth Communications is proud to be working closely with the
communications arm of Duke Energy, one of the finest energy companies
in the country,” commented Michael L. LaFrance, President & CEO of
NewSouth Communications. "DukeNet is on the cutting edge of the
energy industry's efforts to expand its reach in the fiber optic
cemmunications marketplace.

"We are pleased NewSouth Communications has selected DukeNet as its
primary carrier for expanding its market presence. NewSouth's focus on
technological advancement is impressive. We are delighted to play a
significant role in their growth strategy and look forward to a long,
productive relationship,” said M.H. "Chip" Smith, President of DukeNet
Communications.

This agreement with DukeNet enables NewSouth Communications to
deploy its network rapidly across the South, and to offer a full complement
of high-speed Internet access, Digital Subscriber Lines (DSL), data, voice,
and enhanced services to business customers in the region.

“With our entry into over 100 new markets in the South in 2000, our
agreement with DukeNet will allow us to increase our market presence
significantly,” added Neai L. Nodvin, EVP of Corporate Development.
"DukeNet is a leader in the industry, and we are very excited to be doing
businesses with them.”

About NewSouth Communications:

NewSouth Communications is a privately held broadband ICP whose
senior management team collectively possesses hundreds of years of
experience in successful telecommunications-oriented businesses,
including ACC Corp., now AT&T (NYSE: T), QWEST (NASDAQ: Q), and
MC! WorldCom (NASDAQ: WCOM). The Company is actively expanding
its network of Cisco New World packet-based switches (NASDAQ:
CSCO), Lucent Technologies, Inc. (NYSE: LU) AnyMedia™5ESS-2000
switches, and Lucent's packet-based Softswitch across the South. In
addition, NewSouth Communications is a designated Cisco Powered
Network™.

NewSouth Communications currently offers a comprehensive selection of
products including high-speed Internet access, DSL, data, local exchange,
long distance, and enhanced telecommunications services, all on one
invoice, throughout the southern United States, including the BellSouth
(NYSE:BLS),Sprint United (NYSE: FON), and GTE (NYSE: GTE) service
regions. The Companv offers service in Florida. South Carolina.




Tgnnessee, North'Cafoﬁna, Georgia, Alabama,' Kentucky, Missirssippi, and
Louisiana and selected services in eight adjoining states.

For more information, visit the Company’ s web site at
http /fwww.newsouth.com or contact Susanne Hite at
hite@newsouth.com.

About Duke Net Communications:

DukeNet Cemmunications, Inc. is a "carrier's carrier,” providing fiber optic
and wireless digital network communications systems and services to
national and regional wireless carriers, inter-exchange carriers, competing
local exchange carriers, cable companies and Internet service providers.
DukeNet is the telecommunications unit of Duke Energy Corporation, a
diversified mutti-national energy company that creates value for
customers and shareholders through an integrated network of energy
assets and expertise. Duke Energy manages a dynamic portfolio of
natural gas and electric supply, delivery and trading businesses --
generating revenues of nearly $22 billion in 1999. Duke Energy,
headquartered in Charlotte, N.C., is a Fortune 100 company traded on the
New York Stock Exchange under the symbol DUK. More information

about the company is available on the Internet atwww.duke-energy.com.
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